GONN BENERGY, INC
| BLA 98- 136 Deci ded Qrtober 26, 1999

Appeal froma decision of the Acting Associate Drector, Mneral s
Minagenent Service, upholding civil penalty assessnent. M 97-0058- 0PS

Afirned.

1 Ol and Gas Leases: Generally--Q1| and Gas Leases:
Avil Assessnents and Penalties

To assess a civil penalty under 43 US C § 1350(b)
(1994) and 30 CF.R § 250.200(a) (1), the record
before the Board nust showthe exi stence of a
violation and that the violation constitutes or
constituted a threat of serious, irreparable, or
inmedi ate harmor danage to life (including fish and
other aquatic life), property, any mneral deposit,
or the narine, coastal, or hunan environnent. The
exi stence of a violation of the saf ety-system
testing regulation at 43 CF. R 8§ 250.124 (1995) nay
reasonabl y constitute athreat under 30 CF R §
250.200(2) (b) warranting the assessnent of a civil

penal ty.

2. Ol and Gas Leases: General ly--Ql and Gas Leases:
Avil Assessnents and Penal ties

Afailure to test safety equipnent installed on ol
vwells at required interval s prescribed in the

regul ati ons nay conpromse safety resulting in a
threat of the danger sought to be avoided. An MG
deci sion assessing civil penalties under 43 USC §
1350(b) and 30 CF. R 8§ 250.200(&)(1) wll be
affirned where there is no dispute that safety
testing violations occurred and MMB deternmined t hat,
due to the nature of the violations, the violations
posed a threat of serious, irreparable, or inmediate
harmor danage to life (including fish or other
aquatic life), property, any mnera deposit, or the
narine, coastal, or hunan environnent.
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APPEARANCES  Robert Gonn, (perati ons Manager, Gonn Energy, Inc., Mtarie,
Loui siana, for appellant; Frank A Gnforti, Esq., Gfice of the Solicitor;
US Departnent of the Interior, Vdshington, DC, for the Mneral s
Minagenent Servi ce.

(A N ON BY ADMN STRAT VE JWDEE HRAZ ER

Qnn Energy, Inc. (A or appellant), has appeal ed a Septener 11,
1997, decision of the Acting Associate Drector, Policy and Minagenent
| nprovenent, Mneral s Minagenent Service (M), denying its appeal froma
Decener 5, 1996, "Reviewng Gficer's FHnal Decision" assessing civil
penalties in the anount of $42,000 for failure to test certain safety
equi pnent on two production platforns situated in Vést Ganeron B ock 171,
QLS Loui si ana.

The Reviewng Gficer's Hnal Decision states in part:

By ny letter dated Qrtober 24, 1996, you were given notice

of theinitiation of civil penalty proceedi ngs concerning QG vil
Penalty Gase No. GM96-24. The notice was based on an

i nspection by the Mneral s Minagenent Servi ce on Decenfer 13,
1995, of Rroduction Hatforns Aand B in Vést Ganeron B ock,
Lease ACS-G 1997, which resulted in the issuance of |ncident of
Nonconpl i ance (INDQ Nos. P-280 and P-283 for all eged viol ations
of 30 CF R 8 250.124(a)((1)i) and (iii), respectively.

The inspection revealed that the tubing plugs for Vel s B
1, B1DQ B2 B3 B4 B5 B6 B8Q and B10D (9 wells) were
|ast tested on Septenter 15, 1994, and that the tubing pl ugs for
Wlls A1 A1D A4, A4D A5 A6 A9 A9 AAI10, A10D
A12, and A12D (12 wells) were last tested on April 15, 1995.
30 R 250.124(a) (1) (iii) requires that tubing plugs be tested
at intervals not exceeding six nonths. Snce a 6-nonth period
is considered a violation period, the failure to have tested the
B-VEll's tubing plugs during the tine period between Sept ener
15, 1994, and the issuance of the INC constitutes two viol ation
periods. Smlarly, the failure to have tested the AVEl | s'
tubing plugs during the tine periods between April 15, 1995, and
the issuance of the INC constitutes two violation periods.

The inspection al so reveal ed that the Surface Gontrol | ed
Qbsurface Safety Values (SCSSV S for Vel Is A2C A3C ATG
and A8 (4 wells) were last tested on April 15, 1995. 30 R
250.124 (a)(1) (i) requires that SCSSV s be tested at intervals
not exceeding six nonths. The failure to have tested the
LSSV s during the tine periods between April 15, 1995, and the
i ssuance of the INC constitutes one violation period.
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In response to the af orenentioned notice, your |letter
dat ed Noventoer 20, 1996, contends the fol | ow ng:

1 In Qetober 1995 Gonn Energy, Inc (A)
termnated a contracted gaugi ng servi ce and assuned
operation of the lease. The property stayed shut-in
until Novenier 1995, at which tine (H in
conjunction wth an affiliate began operating the
| ease.

2. During Noventer the tubing plugs and
downhol e safety val ves for HatformA were tested as
part of arestart effort; however, the tests were
not docunent ed.

3. (H didnot receive al of its records from
the departed gauger and considers it possibl e that
the gauger perforned the tests prior to | eaving the

property.

4. (H recognizes that the required tests on
A atformB were delinquent; however, (H does not
feel that the threat associated wth the
del i nquenci es deserve the naxi numal | onabl e penal ty.

5. (H, inaneffort to denonstrate the val ue
it places on the testing of plugs and val ves,
concedes to pay a civil penalty of $9000 ($1000 per
RatformBwell).

In response to (H's above-listed contentions, the
followng is offered:

1 It is@' s responsibility as designated
operator of the lease and not that of a contracted
agent to conply wth applicable federal regul ations.

2. Sncethe last docunented tests for the
tubing plugs and SCSSV's for the HatformA wel | s
were conducted in April 1995, the required 6-nonth
testing period requires a test no later than Qrtober
1995. Therefore, even if the above referenced tests
vere perforned on the tubing plugs and SCSSV s on
the HatformAwel | s in Novenber 1995 as cont ended,
the failure to have perforned such tests in Qct ober
1995 constitutes one 6-nonth viol ation period for
all of the previously referenced HatformA wel | s.
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3. Wth respect to the naxi numal | owabl e
penalty, your attentionis directed to the fact that
43 USC 8§ 1350(b) allows for a naxi numof $20, 000
per day per violation.

In concl usion, the Reviewng Gficer stated:

Therefore, based on a conpl ete review of the evidence in
this case, including the infornation contained in (A's above
referenced letter, | find that Gonn Energy, Inc. did violate 30
R 250.124(a) (1) (i) and (iii) and due to the nature of the
threat to hunan life, the environnent, property, and mneral
resources associ ated wth the violations, the violations are
applicable to the provisions of 43 US C 8§ 1350(b) and 30 R
250.200(a)(1). @nsequently, in consideration of all of the
circunstances of the violations, a penalty of $42,000 i s hereby
assessed agai nst nn Energy Inc. An itemzed description of
the penalty is as fol | ons:

No. of No. of Molations Assessnent
Vel | INC Peri ods Per V| Tot al
9BWIs P283 2 $1, 000 $18, 000
12 AWlls P283 1 $1, 000 $12, 000
4 AVWl1ls P280 1 $3, 000 $12, 000
$42, 000
1d. at 1-3.

The Reviewng Gficer's decision was recei ved by appel | ant on Decenfer
9, 1997. (n January 8, 1997, Robert Gonn, (perations Minager of (H filed a
tinely appeal wth the Orector, M Therein, Gnn requested that the case
be renanded to the Reviewng Gficer to permit (H to file a request for
hearing. 1n support of the renand request, Gonn expl ai ned:

h Getober 25, 1996, | received a Reviewng Gficer's
Notice of Proposed Qvil Penalty Assessnent dated Qrtober 24,
1996. | responded in witing on Novenier 20, 1996 at which tine
| requested a phone conversation wth the Reviewng Gfi cer
before the final decision. | received a call fromthe Review ng
Gficer just before the Thanksgi ving Hlidays very near the
deadline for ny response and | explained to himthat | had not
had adequate tine to examne the naterial on ny case file, nor
had | had adequate tine to consult ny counsel and devel op a
proper strategy. He asked ne if ny response constituted
"witten evidence" inlieu of a hearing. | told himthat | was
uncl ear on the proper procedure and that | needed to consul t
counsel before naking a hearing appeal. M response was an
attenpt to respond to the Notice of P oposed

151 I BLA 56



| BLA 98- 136
| BLA 98- 136

Advil Penalty inthe allotted tine. A the tine of our phone
conversation the Reviewng Gficer did not nake it clear that he
had the authority to grant an extension or that he woul d be
wlling to accept another witten request for a hearing. Being
so close to the deadline and the Holidays | judged that | did
not have another opportunity.

(H advised inits letter and in a subsequent tel ephone conversation
wth the Rviewng Gficer that it disputed BLMs concl usion that the
"violations cited autonatical |y subjected the environnent, equi pnent, and
the mneral resource to athreat of serious danage.” nn on behalf of (H
states that his "response was an attenpt to obtain a fair resolutionto this
case based on ny beliefs about ny right and obligations at the tine |
responded.” (H closed its notice of appeal by requesting a renand of the
decision to the Reviewng Gficer to permit (H an additional 2 weeks to
fileawitten request for a hearing, stating that, wth nore tine, (H
"believe[s] it can gather new evi dence to convi nce the Reviewng Gfi cer
that our current beliefs are correct.”

In a nenorandumto the (hief, Appeals Dvision, M dated March 11,
1997, captioned "FHeld Report on Gnn Energy, Inc.'s Appeal of Reviewng
Qficer's Hnal Decision,” the Reviewng Gficer addressed the al | egations
in@'s letter. The Rviewng Gficer denied handling this case any
differently fromany other case, stating:

In all cases where an extension of the 30 day tine is not
requested, the granting of such an extension is offered by the
[Reviewng Gficer] only when the party, after having recei ved a
[notice], proposes a response to the [Reviewng Gficer] which
requires an extension of the tine frane. [1/]

The Reviewng Gficer denied that there was no reason to grant an extensi on
of the 30-day tine frane in this case since (3 had confirned that its
witten response to the notice constituted a response wii ch (3 under st ood
woul d precl ude a hearing and "(H did not propose any action in the
conversation whi ch woul d require such an extension.” (Mnorandumat 2.)

O My 29, 1997, Robert Gay of the MM Appeals Ovision sent (H a
phot ocopy of the entire case file, stating that the Appeal s D vision
expected a response to the Mrch 11, 1997, Feld Report wthin 21 days. In
its response dated June 19, 1997, (H challenged MM cla mthat any threat
to equi pnrent, personnel, or the environnent existed as a result of

1/ The Rviewng Gficer's authority to grant an extension i s broader than
that asserted here. "The Reviewng Gficer nay grant the party additi onal
tine to submt a request for a hearing’ (30 CF R § 250.201(b)(1)) and
"shall grant any del ays or continuances which the Reviewng Gfi cer
determines to be necessary or desirable inthe interest of obtaining a fair
resol ution of the case.” 30 CF R 8§ 250.201(b)(2).
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the INCs. (H produced data showng that the "shut-in tubi ng pressure
(before instal lation of tubing plugs)” and the "the pressure rating on
vel [ head equi prent for all the Aand B platformwel s was 5,000 psig."

ntending that no threat existed, (H denies that any of the wells
were flowng or producing as contended by MM insisting that, in fact, not
one of the wells was capable of flowng onits own. 1In support of this
contention, CH submitted a table identifying each platformA and B wel | and
describing the specific conditions that precluded the well fromflowng on
itsomn. See (H's letter of June 19, 1997, at 1. Further, (B contended

that "[r]ecent Gathodic Protection surveys and Level 111 underwater exans
indicated that both platforns were sound and capabl e of wthstandi ng any
conditions known in the Qi f of Mxico." Id. at 22 (B insists that even

wth untested tubing plugs none of the HatformA or Bwells "are capabl e of
sustai ning fl owand [n]one posed a serious threat to personnel, environnent,
etc as defined by R 8§ 250.200(b) (2)." Id. (3 denied, noreover, that
"any of the alleged violations conti nued beyond any notification perlod
whichis acriterion for the Féwewng Gficer to use in assessing penal ties
as per 30 R 8§ 250.200(b) (1)." 1d.

Mintaining that the alleged violations did not constitute a serious
threat, (H urged the Orector, MM to reverse the Reviewng Gficer's
decision. ((H's letter at 2-3.) The applicable regulations 30 CER 8§
250. 124(a) (1) (i) (1996) provi des:

Each surface control | ed subsurface safety device install ed
inawell, including such devices in shut in and injection
vells, shall be tested in place for proper operation wen
installed or reinstalled and thereafter at interval s not
exceeding 6 nonths. |f the device does not operate properly, or
if aliquid]leakage rate in excess of 200 cubic centineters per
mnute or a gas | eakage rate in excess of 5 cubic feet per
mnute i s observed, the device shall be renoved, repaired and
reinstalled, or replaced. Testing shall be in accordance wth
AR RP 14B to ensure proper operation.

The regulation at 30 CE. R § 250.124(a)(iii) (1996), states:

[Bach tubing plug installed in awell shall be inspected for

| eakage by opening the well to possible flowat interval s not
exceeding 6 nonths. If aliquid |eakage rate in excess of 200
cubic centineters per mnute or a gas | eakage rate i n excess of
5 cubic feet per mnute i s observed, the device shall be
renoved, repaired and reinstalled, or replaced. An additional
tubing plug nay be installed in lieu of renoval .

In his Septener 11, 1997, decision, the Acting Associate Drector
(Drector), MM denied (H's appeal. The Drector reviewed the
regulations, (H's failure to test the wells at the naxi num6-nont h
intervals required by the regul ations and the Reviewng Gficer's deci sion.
The Drector related that

151 I1BLA 58



| BLA 98- 136
| BLA 98- 136

the reviewng Gficer assessed civil penalties for failure to
test tubing plugs at the rate of $1,000.00 per vwell per
violation period for a total of $30,000.000 for violations of 30
R 250. 124(a) (1) (ii1) [1996] * * * [and] assessed ci Vi l
penalties for failure to test SCSSV s at the rate of 3,000.00
per well per violation period for a total of $12,000.00 for
violations of 30 R 250.124(a) (1) (i) [199] .

(Decision at 2.)

Inresponding to (H's clam (1) "that there was no threat of
serious, irreparable, and i nmediate harmin any of the violations cited, (2)
that any penalties assessed should be limted to the period of tine the
violations conti nued beyond any reasonabl e period al |l owned for corrective
action pursuant to 30 R 250.201(b)(1) and (3) [citations omtted];" and
"that none of the wells in the case are capabl e of sustai ning fl ow of
hydr ocarbons, " (Decision at 2) the Drector stated:

These regul ations require the lessee to install and
naintain a variety of safety devices and assign to MG
responsibility for conducti ng annual inspections to ensure that
envi ronnent protecti on equi pnent and saf ety equi pnent desi gned
to prevent or aneliorate blowouts, fires, spillage, or other
naj or accidents, are installed and operating properly.

(Decision at 3.)

The Drector stated further that "[i]n order for acivil penalty to be
appropriate under 43 US C 1350(b) and 30 GFR 250. 200(a) (1) (1996), a
violation nust occur and the violation nust increase the risk of harmto the
environnent, hunan life, or property based upon the facts known to exist at
the tine of the violation.” Those conditions, the Drector concl uded,
"existed for the violations involved inthis appeal, and are detailed in the
Reviewng Gficer's decision and (H's Nov. 20, 1996, response to the Notice
of Proposed Avil Penalty Assessnent (Notice), dated Qrtober 24, 1996." 1d.
Qntinuing, the Drector stated:

There is no dispute that the safety devices (tubing plugs
and SCSSV' § were not tested inatinely fashion as required in
30 AR 250.124(a) (1) (i) and (iii). Indeed, (H has acknow edged
its delinquent testing procedures. (See Response to Notice).

This civil penalty case deals wth the regul atory
requirenent to install, naintain, and test tubing plugs or
subsurface safety devices in wells open to hydrocarbon-beari ng
zones capabl e of natural flow However, (H asserts that since
it has determned that these wells were incapabl e of natural
flow there can be no serious threat to the hunan and/ or narine
environnent. | amnot persuaded. Title 30 R 250. 121(a)
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(1996) states that a well nust have a safety device "* * *

unl ess, after application and justification, the well is
determined by the Dstrict Supervisor to be incapabl e of natural
flowng." Hud (B believed, at the tine these viol ations
occurred, that the wells were incapable of natural flow (H
coul d have fol l oned the regul ation and recei ved a wai ver whi ch
woul d have all oned for the renoval of the safety device,

obvi ating the need for periodic testing.

The proper determnation of whether a threat exists is
nade at the tine of the violation. Reservoir characteristics
are dynamic by nature, not static. Gnstant migrationis
occurring inreservoirs, and it is not always known what type of
fluids and pressures nay be found at the bottomof a well.
Therefore, the reviewng officer concluded, and | concur, that a
threat did exist at the tine of the violations since it was
unknown whet her the wel s were capabl e of flow

Id. at 3-4.

Wth respect to the appropriateness of the penalty assessed, the
Drector stated:

The regul ation, 30 G/R 250.206(a) (1) (1996), directs the
reviewng officer on howto assess penalties based on the type
of violation coonitted. Initially, the regulation restates the
lawat 43 US C § 1350(b) by decl aring the naxi numpenal ty
anount of $20,000.00 per day per violation. The regul ations
then directs howto assess the penalty, depending on what type
of violation has occurred. There are two types of violations:
(1) those violations described in 30 R 250.200(b) (1) and (2)
those viol ations described in 30 AR 250. 200(b) (2).

The first type of violation involves the expiration of a
tine period. The conpany is notified of the violation and gi ven
a reasonabl e anount of tine to correct the violation. If the
conpany does not correct the violation in that given amount of
tinge, penalties nay be assessed "for each day the violation
continues after notice and a reasonabl e period for corrective
action.”

The second type of violationis were it has been
determined that the violation constitutes or constituted a
threat of serious, irreparable, or inmed ate danage to life or
the environnent. There is no tine period given to the conpany
to correct the violation prior to the assessnent of a penalty.
For this type of violation, penalties nay be assessed "for each
day the violation continued after it first occurred.”
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These are two separate types of violation, and penalties
shoul d be assessed as such. Inthis case, the reviewng officer
consi dered each 6 nonth a violation period as opposed to each
day being considered a violation. | conclude that the penalty
anount s assessed by the reviewng officer are appropriate for
these violations and ci rcunst ances and were not excessi ve.

(Drector's Decision at 4-5.)

Inits appeal to the Board, (A challenges the Drector's concl usion
that its "failure to test tubing plugs on shut-in well's tubing pl ugs caused
athreat of serious danage as described in § 250.200(b)(2)." (@A's
Additional Reply of Decenber 1, 1997, (Reply) at 1.) The Drector, (H
contends, erred inignoring (H's tables show ng pressure and wel |
conditions. (Ctober 14, 1997, Notice of Appeal Satenent of Reasons (SR
at 1.) (3 conplains that the Drector, in afootnote of his Decision
"admtted that (A did provide tables listing flowconditions of the well,"
but was critical of (H's failure to provide supporting docunentation. CH
faults the Drector for not requesting additional docunentation and for
seemngly naking his deci sion wthout considering the infornation in the
tables while stopping "well short of challenging their validity." (SORat
1)

(H notes that under 30 CF. R § 250.200(b)(2) (1995), the Revi ew ng
Gficer nust determne whether the violation constitutes or constituted a
threat of serious, irreparable, or immedi ate harmor danage to life and
whether, under 43 CF. R 8 250.203(a)(3) there is sufficient evidence on
record indicating a serious threat of harmat the tine of, or prior to, the
violation. (Supplenental Satenent of Reasons (SSOR at 1.) H clains its
records showthat on Decenber 13, 1995, "the tubing plugs were in pl ace and
functional as evidenced by the test conducted on April 15, 1995, [2/]" which
inturn showthat "the wells were not threatening" and there were "no prior
records indicating any threats." (SSORat 1.) (B reasons that because the
plugs were in place and functional before and after the issuance of the
noti ce of nonconpliance, no threat existed (SSRat 1.)

Inits answer, M\& asserts that the Drector properly rejected (H's
argunent that "the failure to performthe required safety checks does not
represent a threat to the environnent unless the equi pnent is subsequently,
* * * discovered to have been nonfunctional ." 1d. at 2. M contends that
(H coul d have sought a waiver of the testing requirenent if the wells were
incapabl e of flowng. M asserts "Gnn chose not to pursue that course,
but nowattenpts to deflect the consequences of its choice.” MG naintains
that "absent a determination by its Dstrict SQupervisor under this

2/ A3 refers to Aug. 15, 1995, however, the record shows that the | ast
test of tubing plugs was Aor. 15, 1995 (Notice of Reviewng Gficer's
Fnal Decisionat 1.)
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regul ation, MM6 properly considers each well as having the potential to
produce, and thereby as representing a threat if not properly controlled."”
(Ansver at 2-3.)

[1,2] There is no evidence in the record to dispute MVB
determnation that (H failed to test the surface safety devices installed
on the platformA and Bwells and tubing plugs on platformAwells at 6
nonths intervals as required by 43 CE R 8§ 250.124 (a)(1)(i) and (iii).
Fursuant to 43 USC 8§ 1350(b)(1) and (2), M has authority to assess
civil penalties for such violations:

(b) Qvil penalties; hearing

(1) Bxcept as provided in paragraph (2), if any person
fails to conply wth any provision of this subchapter, or any
termof a lease, license, or permit issued pursuant to this
subchapter, or any regul ation or order issued under this
subchapter, after notice of such failure and expiration of any
reasonabl e period all owed for corrective action, such person
shall beliable for acivil penalty of not nore than $20,000 for
each day of the continuance of such failure. The Secretary nay
assess, collect, and conpromise any such penalty. No penalty
shal | be assessed until the person charged wth a violation had
been gi ven an opportunity for a hearing. The Secretary shall,
by regulation at |east every 3 years, adjust the penalty
specified in this paragraph to reflect any increases in the
nsuner Price Index (all itens, Lhited Sates city average) as
prepared by the Departnent of Labor.

(2 If afailure described in paragraph (1) constitutes or
constituted a threat of serious, irreparable, or inmediate harm
or danage to life (including fish and other aquatic life),
property, any mneral deposit, or the narine, coastal, or hunan
environnent, a civil penalty nay be assessed wthout regard to
the requirenent of expiration of a period alloned for corrective
action.

The narrative description of the violation provided at #6 of the
Gnpl i ance Revi ew Form (FormM& 129 (June 1994)) states in part:

(nsite inspection of Gnn's BEnergy' s Vést Ganeron B ock
171, A&Bplatforns, Lease GCS G 1997, on Decenter 13, 1995,
resulted in issuance of 21 incidents of nonconpliance (INQ * *
* which is very serious in nature and required shut-in
enforcenent action. The incident of non-conpliance docunents
@nn's failure to conply wth subsurface safety systens
requirenents spelled out inthe GCS Regulations, in that the
Qrface Gntrol l ed Subsurface Safety Val ve(SCSSV) for Vel s A
2GC A3C AT7C and A8 had not been tested at the required
interval (six nonths).
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(Gonpl i ance Review Format 2.) The narrative described the 21 incidents
where wel | s equi pped wth tubing plugs had not been tested at the required
interval, and docunented that the MMb | nspector had verified fromoperator's
records at the platformsite that none of the subsurface val ves had been
checked at proper intervals and that four wells on platformA were open to
production and were produci ng wth no operator personnel in attendance and
were not flagged as required by the regul ati ons.

A #15 of the Qonpl i ance Review FormMNarrative, the inspector expl ai ns
the severity of the violations:

Mi ntai ni ng an oper abl e downhol e val ve (SCSSV, SSCSV, or
tubing plug) is very critical to naintaining a safe and
pol | ution-free operation. In the event of an energency the
downhol e val ve is the final device to avert a catastrophic
event .

| nspection frequency assures the operator to the integrity
of the SCSSV and SSCSV [sic]. Testing frequency of the tubing
pl ugs assures the operator that the plugis holding. Inthe
event that a tubing plug is not checked and is |eaking, pressure
isalowed tobuildup. Inthe event of a catastrophic failure
of the wellhead the threat and potential of a disaster is
present .

nn nade no attenpt to contact the Lake Charles
Qubdi strict Supervisor that the downhol e val ves had not been
checked, or [sic] nade no attenpt to obtain an extension to test
the val ves.

(A argued on appeal to the Drector and before the Board that testing
nay have been perforned by a previous operator, however it did not provide
any records to docunent this hypothesis, and what evidence it did offer
nerely confirned the fact that the violations occured. (H's argunents
that the violations did not constitute a serious threat are unpersuasi ve.
The General requirenents provision of Subpart H- QI and Gas Producti on
Sofety Systens, 43 CFE R 8§ 250.120, requires that "[p] roducti on safety
equi pnent shal | be designed, installed, used, naintained, and tested in a
nanner to assure the safety and protection of the hunan, narine and costal
envi ronnents.” PRursuant to 43 CF R 8§ 250.121(a), "al tubing
installations open to hydrocarbon-beari ng zones shal | be equi pped wth
subsurface safety devices that will shut off the flowfromthe well in the
event of an energency unl ess, after application and justification, the well
is determned by the Dstrict Supervisor to be incapabl e of natural
flowng."

It is apparent that appel lant failed to test the safety devices onits
vwells at regular interval s as specified by the regulation, or inthe
alternative failed to apply for a determnation that the wells were
incapabl e of flowng naturally. Qdnn concedes that the failure to test the
saf ety devices constitutes a violation of 30 CF R 88 250.120 and 250. 124,
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but denies that the violation constituted a threat. Specifically, Gnn
argues that the "issue in this case has been whether or not the failure to
test the plugs constituted a serious threat. As evidenced by our plug

i nspection conducted both before and after the issuance of non-conpl i ance on
Decenber 13, 1995, the plugs were in place and functional, therefore no
threat existed." (SS(ORat 2.) According to appellant, the absence of a
threat is denonstrated by the fact that nothing untoward actual |y occurred.
¢ di sagree for several reasons.

As aninitia natter, the proper point to determne whether a
violation exists and whether it poses a threat to hunan life, the
envi ronnent and mneral resources is, as noted inthe Drector's Decision,
at "the tine of the event." (Decision at 4.) Second, the Regional Drector
is authorized to direct the creation of a case file and appoint a Revi ew ng
Gficer whenever, on the basis of evidence available at the tine of the
event, he or she determines that a violation of, or failure to conply wth,
any provision of the Quter Gntinental Shelf Lands Act, alease or a
regul ation probably occurred. In such instances, the Regional Drector need
only conclude "that the violation nay constitute or nay have constituted a
threat of serious, irreparable, or inmediate harmor danage * * *." 30
CEFER 8 250.200(a)(1) (enphasis added). As "threat" of danger or injury is
by definition one which is unrealized, it is sufficient that the potential
for athreat nay exist. Accordingly, the very thrust of the safety
provisions is to take steps to prevent the occurrence of dangerous
conditions or circunstances, and to that end, the regul ations i npose an
affirnative duty to regularly ascertain and ensure that subsurface val ves
actually are in proper working order and can respond shoul d an engr gency
arise. Thus, contrary to appellant's argunent, no regul atory provision
conditions the existence of a violation on the naterialization of the danger
posed by a failure to conply wth the inspection regul ati on, and we decline
to fashion such a rule here. Ve therefore find that (B's failure to
fulfill that obligation for an extended period establishes the "potential
for disaster” noted by the inspector. (Qonpliance Review Format #15.)
Having correctly determined that a violation under 30 CF R 8 250. 200(b) (1)
occurred, we now consi der the penal ties assessed.

The regulation, 30 CF. R 8§ 250.206(a)(1), provides as fol | owns:

If the Reviewng Gficer determnes that a civil penalty
is to be assessed, the penalty shall not exceed $20, 000 for each
day of the continuation of the violation. For violations
described in 8250.200(b) (1) * * *, the penalty nay be assessed
for each day the violation continues after noti ce and a
reasonabl e period for corrective action. For violations
described in 8250.200(b)(2) * * *, the penalty nay be assessed
for each day the violation continued after its first occurred.

The violations pertain to 21 wells and 2 inspection periods. The

record shows that the safety devices on 9 of those wells had not been tested
in 15 nonths and the devices on 12 of the wells had not been tested
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in8nonths. Rather than assessing a civil penalty for each day the
violations continued uncorrected, as the Reviewng Gficer certainly could
have under the regul ation, he assessed penal ties for each 6 nonth period.
Gven the nagnitude of the potentia danger posed by uni nspected subsurface
safety valves on 21 offshore wells for the periods of tine involved, we find
no reason to disturb the decision to assess civil penalties or the anount

i nposed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned.

Gil M Fazier
Admini strative Judge

| concur:

T Bitt Fice
Admini strative Judge
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